
ART. XIII.—Handley v. Newbie alias Shields : A 
marriage at Farlam in 1605. By JOSEPH B. 
GAVIN, S.J. 

Read at Grange-over-Sands, September 4th, 1970. 

ON 12 October 1605 there appeared in Durham 
Consistory Court before Dr Clement Colmore, the 

first of thirteen witnesses in a marriage suit, Handley 
v. Newbie alias Shields. The case concerned two 
particulars : first a clandestine marriage suit; secondly 
a breach of contract suit. This trial is of interest since 
it typifies many similar 16th- and 17th-century suits, 
illustrates as well the complications surrounding such 
cases, and affords an opportunity to consider the Canon 
Law on marriage as understood and practised in 
England. The only records extant are depositions; all 
others either were never written or have been destroyed, 
while of these existing records some important gaps 
are noticeable. Yet in spite of the apparent omissions, 
by a brief consideration of Canon Law which would 
apply to such a suit, one may project with reasonable 
accuracy the decision which the ecclesiastical judge 
would arrive at in judging the case.' 

It is impossible in so short a space to detail in more 
than the barest outlines the historical development of 
Canon Law as affecting English Consistory Court 
decisions on marriage suits at the opening of the 17th 
century. A brief survey can, however, be presented 
before considering the thirteen depositions in this suit, 
introduced before the court as a clandestine marriage, 
but which was in fact a breach of contract suit. 
Marriage laws remained substantially the same after 

1  Diocesan Registry Books (Durham Diocesan Records), V 8, Consistory 
Court Deposition Book, 1604-1607. Henceforth abbreviated to DRB. 

 
 
 
tcwaas_002_1970_vol70_0016



248 HANDLEY V. NEWBIE : A MARRIAGE AT FARLAM 

the break with Rome as before. The reason in Canon 
Law why a marriage would be considered clandestine 
was because it was thought to have been performed 
illicitly and not in facie ecclesiae, that is, without the 
nuptial blessing usually administered in the name of 
the Church by a priest or minister. The presumption 
was cohabitation and not marriage; but this was 
presumption, not proof, and the parties indeed may 
have intended to enter into a marriage contract even 
if not performed in facie ecclesiae. Should they satis-
factorily establish the proof of marriage intention 
before the court, their marriage remains valid. This 
was the general policy long practised in England and 
in Western Europe. Canon Law viewed clandestine 
marriages as illicit, or even invalid in some instances, 
until proven otherwise. The offending couple, after 
being removed from each other's company to avoid 
"serious sin", easily escaped censure by presenting 
witnesses to their veritable marriage contract, or verbal 
proof they were free to marry, had followed the 
customary rite, and intended to enter a permanent 
relationship. Judges would declare a marriage no 
longer clandestine but licit when once the couple 
proved their good will, and as long as no other 
impediment interfered. Canon Law stipulated consent 
per verba de praesenti created the marriage state at 
the moment of its expression, which consent was to be 
given in facie ecclesiae. If the first was omitted the 
marriage was null and invalid; if the latter, then the 
marriage was valid but illicit. This neglect to be 
married in facie ecclesiae is most frequently the reason 
so many clandestine marriages came before the 
Consistory courts. Generally, during episcopal or 
archdeaconal Visitations, all marriages would be re-
viewed which had been solemnized since the last 
Visitation. Often, of course, as in the suit at hand, 
other factors were present which made a marriage 
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suspect, but the term "clandestine" was used to 
express matrimonial irregularities in a large number 
of cases presented to the courts, and it was left to the 
judges, through witnesses called to depose, to unravel 
the Canon Law violations. 

Ecclesiastical records of the 16th- and 17th-centuries 
indicate that clandestine marriages were far from 
rare ; the Durham Visitation Records which include the 
counties of Durham and Northumberland for the 
period 1595-1605  alone indicate the frequency of such 
suits, although we can safely assume many suits would 
have further complications and violations of marriage 
laws such as breach of contract, Recusant marriages, 
abduction, or a host of other impediments. It would 
labour the point and involve tedious repetition to 
multiply examples : two suits from Durham may be 
cited to illustrate clandestine marriages before the 
courts. In 1569 Edward Robson of Newcastle deposed 
before Durham Consistory Court regarding his son's 
marriage : 

And thereupon the parties did contract themselves per verba 
de praesenti : ... "Here I, Christopher, take you, Katherine 
Marshall, widow, late wife of Percival Marshall, to my wedded 
wife, and foresake all women for you during my life." And 
she, the said Katherine said : "Here I, Katherine, take you, 
Christopher Robson, to my wedded husband during my life." 

A similar suit in 1573 shows the witness, William 
Laborn of Cornforth, deposing that he along with 
several of his neighbours were invited to witness the 
"handfasting" of the couple concerned : 

And thereupon ... the said Martin and the said Janet did 
willingly take hands together and either of them two did plight 
their faith and troth to the other as man and wife before God, 
and after the country manner, as freely as ever this examinate 
has done at the church door which has been twice married. 
Examined de "verba de praesenti", he says that he, this 
examinate, heard not to his remembrance all those words spoken 
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after that sort, but either of them two did give other their 
faith and troth.2  
The words "after the country manner" significantly 
reveal the frequency and acceptance of the practice. 
In the majority of these suits the union occurred by 
means of consent per verba de praesenti but without 
due publicity (not in facie ecclesiae), a necessary 
requirement according to Canon Law for licity. These 
marriages were ordinarily and inevitably accepted as 
valid not only by those involved, the contracting 
couple and witnesses, but as well by the ecclesiastical 
courts wherever deposing witnesses such as Edward 
Robson or William Laborn could offer sufficient evi-
dence for proof of marriage contract per verba de 
praesenti. Ordinarily the couple would be commanded 
to repeat publicly, in facie ecclesiae, what they had 
already solemnized clandestinely or privately "after 
the country manner". It was only after Lord Hard-
wicke's Marriage Act of 1753 (26 George II, cap. 35) 
that the laws on clandestine marriages were tightened. 
The Act "for the better Preventions of Clandestine 
Marriages" for the first time made these marriages 
which previously had been regulated by Canon Law 
and ecclesistical court subject to statute. The Catholic 
Church earlier pronounced against all clandestine 
marriages in its Tanetsi decree of 1563 at the Council 
of Trent. But no other regulatory guide existed in 
England in 1605 than Canon Law itself. 

The second discussion point in the Handley v. 
Newbie alias Shields suit of 1605 is the sponsalia, or 
the consent to marry per verba de futuro. Law and 
custom saw in this consent a relationship akin to 
marriage, and hence a contract which must be recogniz-
able as such in the public forum with mutual agreement, 

2  Depositions respecting the Rebellion of 1567, Witchcraft, and other 
Ecclesiastical Proceedings from the Court of Durham, Extending from 
1311 to the Reign of Elizabeth. Edited by James Raine. (Surtees Society, 
1845), pp. 227; 241. Spelling and punctuation have been modernized through-
out this paper. 
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settlement of dowry, parental consent wherever 
necessary, and a conscious understanding that the 
sponsalia was truly entered into and somehow binding 
before the law. The seriousness of this, at least in 
general terms in England, rested frequently upon 
social and economic factors as much as religious, which 
did not imply there was any less obligation in keeping 
the per verba de futuro contract; quite the contrary. 
The sponsalia established a diriment impediment. 
This gave either party the right to sue before the 
ecclesiastical court should the other attempt to with-
draw without mutual agreement to end the sponsalia. 
By decretai law of Pope Alexander III the courts could 
compel contractees to keep their sponsalia, and if no 
subsequent reason could be shown why the contract 
should be broken (and human love often received 
scant consideration), the judge could insist the nuptial 
vows be celebrated. If either of the couple still insisted 
on refusing to keep the sponsalia, the penalty might 
be excommunication. 

There were, of course, many and sufficient methods 
for freeing a couple from their sponsalia, and by the 
16th century the custom of entering into these indis-
soluble contracts had been declining . So many abuses 
had crept in — sponsalia between children being one 
of the more grievous — that couples were hesitant to 
contract themselves by such agreement prior to the 
marriage; sponsalia was not absolutely necessary 
anyway before a couple bound themselves by nuptial 
vow. Whenever a breach of sponsalia suit came to 
court, canonists effectively placed the burden of proof 
on the one sueing, a proof which often was difficult 
to explicate given the carelessness, or shrewdness, 
surrounding the sponsalia.3  

3  T. A. Lacey, Marriage in Church and State (London, 1947); E. Garth 
Moore, An Introduction to English Canon Law (Oxford, 1967); F. W. 
Maitland, Roman Canon Law in the Church of England (London, 1898); 
Reginald Haw, The State of Matrimony (London, 1952); George H. Joyce, 
Christian Marriage : An Historical and Doctrinal Study (London, 1933). 
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In light of this brief summary of clandestine 
marriages and the sponsalia or consent to marry, we 
can consider the suit before Durham Consistory Court 
between Jacob Handley or Hondley and Anne Newbie 
alias Shields and Nicholas Shields. 

The first two witnesses on 12 October 1605, Thomas 
Ouston of Ouston, County Durham, 44  years of age, 
and John Shields from Stanhope, County Durham, 
27 years of age, were presented ex parte Nicholas 
Shields to prove according to the customary practice 
that to the best of their knowledge the marriage of 
Anne Newbie and Nicholas Shields was a contract 
per verba de praesenti, and duly carried out without 
there being any pre-existing sponsalia or contracts 
per verba de futuro. Ouston affirmed that on Wednes-
day, 2 October, he was present, at the request of Hugh 
Shields, father to Nicholas, along with several witnesses 
in the parish church in Farlam in Cumberland when 
"Richard Graham, minister of the said church, betwixt 
the hours of ten and twelve of the clock in the fore-
noon" did solemnize matrimony between Nicholas 
Shields and Anne Newbie "in the body of the said 
church of Farlam according to the Book of Common 
Prayer now allowed and set down by His Majesty's 
express commandment and not otherwise". And as 
well "the parents of the said Anne Newbie gave their 
free consent and liking" of Nicholas Shields "before 
he came to the church to be married". "To this 
examinate's knowledge" the couple were free "from 
all contracts of marriage with any other person before 
the such time as they were married together at Farlam 
church by the said Richard Graham". It was, how-
ever, only since he came as witness "in this cause" 
that he heard Anne Newbie might have been con-
tracted to another.' 

The second witness, John Shields, testified on oath 
4  DRB V 8, f. 87. 
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that he, too, was present in Farlam church when Anne 
Newbie and Nicholas Shields were married according 
to all the rites of the Church of England, and "to the 
best of his knowledge, the said Nicholas Shields was 
before the marriage" free from all other contracts, 
while "the said Anne Newbie was free and at liberty 
for such matter or cause which this examinate knew 
to the contrary from all contracts of marriage with any 
other man but the said Nicholas" .5  

Both these witnesses emphasize the regularity of 
the Farlam ceremony : the time of marriage was care-
fully observed according to the law; the place "in 
the body of the church" was correct, while the rite 
was that laid down in the Prayer Book. As well the 
couple intended marriage per verba de praesenti, 
according to the witnesses, with no contracts per verba 
de futuro "with any other person before such time 
as they were married together at Farlam church". It 
seemed for these two witnesses to be a simple, rather 
straightforward matter to prove before the judge the 
couple's intentions and consent, that the parents gave 
"their free consent", that the couple were free to 
marry, and were truly married before the minister 
according to the Church's rites. Such depositions 
typify the procedure in clandestine marriages and 
would be used to prove the regularity of the contract. 

On 19 October, witnesses were presented ex Carte 
Jacob Handley, curate of Middleton-in-Teesdale, who 
had moved a suit of breach of sponsalia against Anne 
Newbie. These witnesses, unlike the first two, would 
be obliged to present proof that there indeed had been 
a contract per verba de futuro. The first witness, 
Elizabeth Yealand from Middleton-in-Teesdale, 5o 
years of age, stated that 
in or about a fortnight after Whitsuntide last past, she was 
entreated by Anne Newbie to go an errand for her to Jacob 

5  Ibid. 
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Handley, videlicet, to signify her commendation verbally to 
him and to deliver him a ring of silver, and a [root ?] of ginger 
of which she had bit off a piece. 

Jacob was in turn to bite off "another piece and also 
to be constant to her in such private matters as had 
passed between them". She for her part would in turn 
"be constant to him and also to tell him that whenso-
ever she refused to take his part, (meaning as this 
examinate thinks to marry with him though the same 
were not so expressed), she prayed to God that he 
might forsake and refuse her". Elizabeth delivered 
these tokens to Jacob who stood "well-contented there-
with", and in turn requested her to convey to Anne 
his message that "he would prove constant to her and 
take her part". For his token he sent along "four 
apples and willed her to give the same from him to 
the said Anne Newbie, which apples this examinate 
accordingly did deliver ... which she very kindly 
received". At this juncture Anne expressed to Eliza-
beth the difficult position she was in : she could not 
obtain her father's consent to the marriage. "Anne 
then wished that her father were dead, that thereby 
she might fulfil her mind, persuading herself that she 
could deal with her mother as to satisfy herself ; and 
wished her arm were off so as she might marry with 
Jacob Handley one year". And she protested before 
God that she would renounce father and mother and 
all the world to "take the said Jacob Handley's part 
in way of marriage, wishing God to renounce her 
body and soul everlastingly when she would refuse the 
said Jacob Handley" .6  

At about the same time, Elizabeth was requested 
once again to carry tokens : 

To deliver unto him two French crowns and one gold ring 
enamelled wherein there were engraven these words "far off, 
not forgot" which the said Jacob Handley had formerly sent 

6 Ibid., f. 99. 
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to the said Anne Newbie (but upon what condition this examinate 
knows not) . 7  

Tokens were customarily exchanged at the time of a 
sponsalia and clearly Handley assumed that these 
indicated their consent per verba de futuro to marry. 
But the witness is quite careful not to state that this 
is the motive behind the tokens : in the record the words 
‘`a. contract of marriage" have been scored out to be 
replaced by "but upon what condition this examinate 
knows not". The judge would be searching for explicit 
proof favouring the sponsalia, and Elizabeth was quite 
unable to supply this. She continued her deposition 
by explaining that the second tokens were returned 
because Anne's father "did search her coffer and 
therefore ... (she) was more willing to commit the 
same to the said Jacob to keep", not, however, 
because she intended they be returned permanently 
but rather that "he might buy a coffer to keep them 
in while she came to receive the same herself". Eliza-
beth also overheard a conversation in the Newbie 
house "after Whitsunday" between Anne and her 
mother Isabell, who confessed "she was well pleased 
with their proceeding" to marriage, and if her husband, 
John Newbie, "were contented she could be content 
therewith. Whereunto her daughter answered and 
thanked her mother saying that she then had but one 
to please, meaning her father" .8  

The second witness ex parte Handley was Elizabeth 
Hall of Middleton-in-Teesdale, a single woman of 23 
years, who deposed that she, too, ran errands but for 
Handley who requested she "carry him a token" to 
Anne, "which token was accepted very kindly" on 
delivery. However, whereas Elizabeth Yealand was 
carrying tokens at Whitsuntide (which was the middle 
of May 1605), almost five months before the marriage 

7  'Ibid., f. 99 v. 
8 Ibid. 
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of Anne and Nicholas on 2 October, Elizabeth Hall 
was called upon to deliver tokens four days before the 
mariage. There is a marked difference in tone between 
these depositions : Yealand presents herself as passing 
from one to the other with messages and expressions 
of affection and intent; Hall draws a picture of caution, 
doubt and even suspicion, which had developed be-
tween the couple, although affection still was evident. 
"It was reported to Jacob Handley that she had 
altered her mind, which the said Anne denied, and 
said she would never alter her mind towards Mr. 
Handley." Cautioning her, Elizabeth advised "that if 
there were any promises of marriage betwixt the said 
Jacob Handley and her, it were good for her to regard 
the same, whereunto the said Anne Newbie replied 
that what promise was betwixt her and the said Jacob, 
it was best known to themselves, and she would on 
her part perform whatsoever she had promised". 
Whatever promises had passed between them, not 
surprisingly the testimony could not prove for the 
court that these promises constituted a sponsalia 
binding the two indissolubly together. Canonists firmly 
held that a sponsalia must be proven before the court 
could compel performance, but Handley's two witnesses 
were loth to admit any such contract. In fact Handley's 
suit could be weakened considerably, especially by the 
testimony of Hall. There seemed a definite reluctance 
to admit exactly what was meant by these "promises" 
especially in face of Anne's assertions that "she would 
never alter her mind towards Mr. Handley", and that 
"what promise was betwixt her and the said Jacob it 
was best known to themselves, and she would on her 
part perform whatsoever she had so promised". Yet 
she was within four days of marrying Shields; this 
evidence would suggest she was incapable of knowing 
her mind in any case and was unaware of the serious-
ness of contracts. As well, of course, John Newbie's 
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refusal to grant his consent qualified her promises, a 
fact which would not go unnoticed by the judge. Her 
plight was certainly complex : 

This examinate inquired of the said Anne what answer she 
should return to the said Jacob Handley. Then the said Anne 
willed this examinate to tell the said Jacob that what mind 
she was of towards him before that time, she would continue 
therein without any further alteration, and desired this 
examinate to come again to her. So as before this examinate 
would come to speak with her again, the said Anne was reported 
to be married with one Nicholas Shields.9  

Here was the rub : at the time Anne affirms an un-
altered mind, she was within four days of marrying 
Shields. In view of this, a canonist undoubtedly 
would suspect her intentions and her mind made up at 
any time as well as questioning the seriousness of these 
"promises". Her attitudes represents, for the Canon 
lawyer, fickleness and immaturity which would suggest 
she was unable to know the serious nature of her 
"promises". . Her action would also illustrate that it 
is easier to prove a sponsalia did not exist than that 
it did. Couples were often careless in the details of their 
sponsalia, and consequently before the law they were 
not bound per verba de futuro. 

Six days later, 25 October, three additional witnesses 
ex parte Handley deposed : William Bambridge, 4o 
years of age, William Robson, servant to Handley, 
23 years of age, and Henry Yealand, son of Eliza-
beth, 16 years of age. Bambridge first testified, 
declaring that "in or about Whitsunday last past, 
going to Middleton church by John Newbie's door, 
did chance to meet Anne Newbie". Perhaps through 
kindness, in an avuncular way, he asked Anne "why 
she would not follow her parents' counsel and refuse 
Jacob Handley". Her reply was equivocal : she would 
like to follow their counsel, yet she also wished "her 

9 Ibid., f. zoo. 

s 
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parents in her choice would suffer her to have her 
mind". Furthermore, she and Jacob knew best "what 
is betwixt him and me, and if Jacob be the same in 
which she then took him to be, when she refused him 
she prayed God refuse her". This deposition, although 
more convincing than Hall's, could still not explicitly 
prove a sponsalia had been entered upon, and that 
Anne had been guilty of breach of contract when she 
married Shields.'° 

The servant, Robson, followed with his testimony 
that 
being divers times in company with the said Anne Newbie in 
the fields and elsewhere where Jacob Handley did frequent and 
use her company, yet did this examinate never hear any words 
or conference between them at any time which did concern or 
tend to marriage or contract of marriage, saving that Jacob 
Handley said to this examinate that that day when he married 
(that last meaning the said Anne Newbie as this examinate 
thinks) he would bestow on him a pair of new gloves." 

Such a witness would add little proof before the court 
in favour of the sponsalia, and could easily weaken 
Handley's suit even further by declaring that, although 
having shared their company, he never heard mention 
marriage or contract to marry between them. 

Of the witnesses ex parte Handley, the son of Eliza-
beth Yealand, Henry, presents the most interesting 
deposition. On Friday, II October, nine days after 
the marriage of Anne Newbie and Nicholas Shields, 
in the evening "about six o'clock" when in conversa-
tion with Anne, she told him that Handley "would 
come that night to her father's house, and desired this 
examinate that as soon as he came to go with her to a 
cow house nigh to her father's house". This he did 
and "left them together and came back to his house, 
but what talk or speeches they had then privately 
together, being very loth to have been discovered by 

10 Ibid. 
11 Ibid. 
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anyone, this examinate knows not" . Furthermore, 
about eight weeks previously "this examinate did carry 
tokens from Jacob Handley which he delivered to 
Anne Newbie which she received very kindly, and said 
afterwards that she would never have any other but 
Jacob Handley if she could procure her father's con-
sent thereunto, and that she had endured many strokes 
of her father for the said Jacob's cause, wishing God 
to refuse her when she refused Jacob" .12  At the same 
period Henry received some hair "lapped in paper 
which she willed this examinate to deliver to his mother, 
and willed her to deliver the same as sent from her 
for the said Anne to the said Jacob Handley, which 
he received at her hands as this examinate heard 
reported. And also says that in the forenoon of the 
same day on which Nicholas Shields first came to his 
master, John Newbie's house, Anne Newbie gave this 
examinate a ring which she willed this examinate like-
wise deliver to his mother, and willed her to deliver 
the same to Jacob Handley as sent from the said Anne 
Newbie" . The operative qualifying phrase "if she 
could procure her father's consent thereunto" to con-
tract per verba de futuro, and which she was unable 
to obtain, is proof enough under the law that no 
sponsalia had been agreed upon.l3  

On this witness the depositions ex parte Handley 
were closed; no record remains of any further testi-
monies on his behalf. His witnesses constitute a most 
unsatisfactory bloc of evidence since they could never 
point to an indissoluble bond to marry at some future 
date. 

The court resumed hearings on 29 October. John 
Newbie, Anne's father, "yeoman about 5o years" , 
testified ex parte Newbie and Shields : 

12 Ibid., f. roo y. 
13 Ibid., f. io'. 
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In or about a fortnight last, Nicholas Shields came to this 
examinate's house upon purpose to be a suitor in way of marriage 
to his daughter, Anne Newbie, having divers times frequented 
and used for some weeks before this examinate's house. And 
perceiving that there was a mutual liking and affection betwixt 
the said Nicholas and the said Anne, his daughter, the said 
Nicholas hereupon solicited this examinate and his wife for their 
good will of their daughter, which this examinate and his wife, 
conceiving a liking of the said Nicholas, did freely yield their 
absolute consent that the said Nicholas should have and marry 
the said Anne Newbie, their daughter.l" 

The procedure outlined by this witness was the usual 
one to obtain consent to marry, that is, by presenting 
oneself before the parents, and at their agreement, the 
sponsalia was considered contracted. 

Since Jacob Handley was Anne's parish priest, 
he would be unwilling to solemnize the marriage of 
Anne and Nicholas in facie ecclesiae not only because 
of embarrassment but also because he believed himself 
contracted to her ; a marriage to Nicholas would be 
invalid. The solution for Newbie under the existing 
law was to move elsewhere to solemnize the marriage 
in facie ecclesiae: he told "the said Nicholas that if 
he took or would carry her away from his house that he 
should presently marry her" . This Shields did at 
once : "in the meantime (he) carried her away and 
married her as this witness has heard at a church called 
Farlam by a minister there whose name this witness 
knows not for that he was not present at the said 
marriage" . In addition, "to the best of his knowledge" 
Anne was before her marriage "free from all contract 
of marriage with any other man whosoever", while 
Nicholas too was free "from all contracts with any 
other woman" . And as a confirmation in facie 
ecclesiae, "since that time of their marriage together 
they have lived together as man and wife both at bed 
and board" . 

14 Ibid., f. 96. 
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On further examination Newbie reaffirmed that no 
contract ever existed between Handley and Anne "or 
that the same were mainfested by the love betwixt them 
as in the interrogations is mentioned" . Indeed he did 
hear of such reports but did not "believe the same to 
be true" , although he also knew that a suit was 
"depending before the honourable Court of High 
Commission concerning a supposed pre-contract made 
by the said Anne Newbie, his daughter, with the said 
Jacob Handley", as well as another suit before Dr. 
Colmore concerning the same matter. With this 
admission, light is thrown on the present complexities : 
it is clear why Newbie was anxious his daughter be 
married when the Shield's proposal was offered. Once 
introduced into the courts, marriage suits could drag 
on indefinitely during which time, until a verdict was 
declared, Anne would be prevented from marrying 
another. Or should the court decide in Handley's 
favour, Newbie's daughter could be forced to abide 
by a sponsalia which he strongly opposed. By speeding 
her off to Carlisle diocese, Newbie guaranteed Handley 
would never marry her : "this examinate told his 
daughter that she should never have his consent to 
marry with Jacob Handley, and did beat and thrash 
her sometimes for that she would not withdraw her 
affections from the said Jacob Handley" . For what-
ever reasons unknown to us, he did not welcome 
Handley as a son-in-law. Yet he would not force her 
to marry Nicholas "as in the said interrogations is 
mentioned, and neither did this examinate move her 
there unto but what she out of her own affections did 
think to choose and like of ; neither did this examinate 
know of the said Nicholas Shields before he came to 
his house, or did any act by himself or his procure-
ment to disable the contract formerly made (if any 
such were) which this examinate believes not to be r true . 5  

15 Ibid., f. 96 v. 
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The fact that this suit was referred to two courts, 
the Durham Consistory and the Court of High Com-
mission of York, was common enough. The system of 
reference was in practice very loose, and apparently 
some people seemed to have regarded this procedure, 
or attempt at it, as a form of legal insurance to 
guarantee that they received justice. Handley would 
have introduced his suit on breach of contract — 
although Ecclesiastical Visitors would have entitled it 
"clandestine" as was the custom — into both courts. It 
remains unclear how long the suit remained in the 
High Commission court since its records are missing 
for the period 4  April 1603 to 17 January 1606 / 1607. 
Had Handley been aware, as he probably was, that the 
couple intended to be married elsewhere, he would 
take the double step to guarantee he received justice. 

This testimony that Newbie encouraged they be 
married elsewhere was, as pointed out earlier, by no 
means a novel feature to the early 17th century. By 
the payment of a small fee any disreputable (and some-
times not so disreputable) clerk-in-orders willing to 
sell his services, could witness a marriage. Nothing was 
easier for a young couple than to effect a secret 
marriage, and very many availed themselves of this 
possibility as the Episcopal Visitation records of 
Durham well attest. The most notorious offenders were 
clerks remote enough from episcopal eyes so that little 
control could be exercised. It was not until 1694. that 
Parliament (6 & 7 William and Mary, cap. 6) had 
recourse to preventive measures by imposing a fine 
of £100 on any clerk who should celebrate a marriage 
without previously publishing banns ; a second offence 
was punishable with a three-year suspension. But until 
this act, there was always a clergyman willing to accept 
the stipend in return for services in facie ecclesiae. 
The evidence is not clear in this suit why Shields chose 
Farlam church and Richard Graham. Whether or not 
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this was the Gretna Green of the period is difficult to 
assess. But if John's testimony is to be believed, the 
couple freely according to the "mutual liking and 
affection betwixt (them)" removed to Farlam to 
solemnize their marriage. 

The next witness appeared 15 November. Thomas 
Musgrave of Bewcastle in Cumberland, 5o years of 
age, testifies ex Carte Newbie and Shields. His 
testimony followed the usual custom of presenting 
evidence that the couple were married in facie ecclesiae 
because the minister who solemnized the marriage was 
capable of doing this having been placed in this 
authority by the bishop. 

One day about midsummer gone xiv years ... this examinate 
was present in Rose Castle, Carlisle, and did then and there see 
Bishop Meye, then Bishop of Carlisle, now deceased, make and 
ordain Richard Graham named in this allegation, a deacon; 
and did then hear the said Bishop Meye say unto him that upon 
his good behaviour and well demeaning of himself, he should 
shortly proceed further to be a minister.16  

The promise was carried forth since Musgrave lent 
money to Graham "to pay his fee due for his admitt-
ance, then and there being present the parson of 
Bownes, who by the appointment of the said Bishop 
Meye did examine the said Graham before his admitt-
ance". Several were witness to this "whose names this 
examinate now remembers not". Afterwards 
the said Richard Graham was inducted or admitted into a 
parsonage called Stapleton within the diocese of Carlisle. And 
therein the said Richard Graham for the space of some viii years 
did say service, minister the sacraments, baptize children, and 
do all other rites and ceremonies belonging to a clergyman to 
do, and did receive tithes and duties belonging to the said 
church, and that the said Richard Graham is and has been 
reputed and taken to be a full minister and so has served at 
divers places within the diocese of Carlisle, as namely at Wawton, 
and elsewhere he does not know.17  

16 Ibid., ff. rob v.-1o7. 
17 Ibid., f. 107 
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Despite Musgrave's testimony that Graham was con-
sidered to be a full minister, some doubt exists to the 
contrary. Such theological niceties as priestly or 
deaconal powers and function did not pervade all areas 
of the Anglican Church, particularly the more remote 
districts. Evidently from the Episcopal Register of 
Bishop Meye, Graham had been appointed curate and 
given the living of Rockliffe in 1589, at which time he 
was still a deacon. From the same Register, we learn 
that Meye appointed at least four others to parishes 
who were deacons only : William Witton, deacon, to 
Kirkandrew's in March 1587 ; Richard Burton, deacon, 
appointed 27 September 1591 to Ormside, and the 
following day to Long Marton; William Lawson, 
deacon, was appointed 14 October 1581 to Bewcastle, 
but was ordained fifteen days later by the bishop .1 8 

It was fruitful for Bishop Meye to appoint curates 
in this manner. By placing deacons in certain vicarages 
("Bishop's gifts") of which the bishop himself was 
patron, he would be able to reserve the living for 
himself and in turn pay the curate a salary. A curate 
in priestly orders could demand the living : a deacon 
with a parsonage was not likely to raise much noise. 
Bishop Robinson, Meye's successor, complained in 
1599 to Cecil about the dreadful state of the ministry 
and ministers left by his predecessor. Although com-
plaints of this sort are frequent enough — it was an 
easy method of avoiding blame for the state of a 
diocese — it is significant in so far as it shows that 
Meye was not much concerned about his ministers or 
the method of appointment : "the far greatest number 
(of ministers) is utterly unlearned, unable to read 
English truly and distinctly. One great occasion hereof 
was the great facility of my predecessor in committing 

18  Bishop Meye's Register, Record Office, Carlisle: 167, 158, 174, 113. 
I am grateful to Mr C. Roy Hudleston for drawing this Register to my 
attention, and for the use of his transcription from the Record Office. 
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the charge of souls to such as were presented by those 
who care not how silly the Clerk be, so themselves 
may enjoy the fat of the living. But this is not all, 
for there are divers churches appropriated and served 
only with a stipendiary curate" .19  In such instances 
the bishop himself drew the living; to guarantee this 
he appointed deacons rather than ordained ministers. 
Although such practices would have precedent, it was 
certainly contrary to the Book of Common Prayer 
and to the customary theological understanding of 
ministerial orders current in the Church, although 
Puritan sympathizers would favour Meye's actions 
believing there was theologically no distinction between 
the historical orders of deacon and priest. No record 
exists in Meye's Register whether or not he ordained 
any of these deacons (except Lawson) he appointed 
to the parsonages. Although Musgrave suggests Graham 
had paid his fee and it was believed he was an 
ordained minister, because no record exists of this in 
the Register, there is some doubt as to his status. 

Nevertheless a marriage celebrated before a deacon 
would not be invalid for the couple would be married 
in facie ecclesiae. There was no authority under Canon 
Law for a deacon to perform a marriage; but if he did 
the marriage would stand as binding on the couple 
although more often than not, such a marriage would 
be questioned before a court as "clandestine". There-
fore, even if Graham were unordained to the priest-
hood, no argument of nullity could be introduced 
against Shields and Newbie on this ground. 

On Thursday, 22 November, Hugh Shields of Allen-
dale, father to Nicholas, testified that being present in 
Farlam church, he witnessed the marriage along with 
several others, and to the best of his knowledge the 
couple "were then free from all former contracts of 
matrimony and that they, after solemnization of the 

19 PRO, S P 121273156,  f. 134. 
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said marriage, during the space of some vi or viii days 
and nights lived together at bed and board as man 
and wife, since which time the said Anne has been 
sequestered and kept from her said husband". The 
effect of this deposition would contribute little to the 
existing evidence; but the detail, mentioned for the 
first time, that Anne was "sequestered" throws an 
interesting comment on someone's doubts a week 
after the marriage and a few days before the trial 
commenced. There is no sure way to determine who 
ordered her removal from Shields although the bishop 
or the court often took this step in view of the doubts 
surrounding these cases. The belief that a couple risked 
"serious sin" was extremely strong whenever a 
marriage case was to be examined, and ecclesiastical 
authorities were overly careful to guarantee that no 
further "sin" and scandal was committed until the 
case could be satisfactorily solved." 

In the winter of 1605 /1606, 7 February, the court 
reopened to hear the final three testimonies : Anne 
Newbie alias Shields, 16 or 17 years of age, her father, 
John Newbie, recalled to testify, and Nicholas Shields, 
21 years of age. Anne's deposition is sparse, and the 
emotional and legal entanglements into which she had 
been led, receive little light : "and furthermore she 
cannot depose but refers herself to her personal answer 
exhibited", which answer has not survived for us. In 
her deposition she does admit Mr Bambridge is "an 
honest gentleman of good credit and reputation", that 
William Ouston, Elizabeth Yealand, Henry Yealand, 
and Elizabeth Hall are honest persons and "their 
depositions read unto her are true, saving that she 
cannot remember the ginger named in Elizabeth 
Yealand's deposition nor her mother's speech in the 
said deposition mentioned". With that she closes her 
all-too brief remarks. z 1 

2  o DRB V 8, f. 107 V. 
21 Ibid., f. iig v. 
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Her father, when recalled, affirmed that he, too, 
believed William Bambridge to be "an honest gentle-
man well reputed, and also he thinks Elizabeth 
Yealand, William Ouston, Henry Yealand, and Eliza-
beth Hall witnesses produced in this cause, are honest 
persons" , although he does not like Elizabeth Yealand 
since she is "a poor woman and ill occupied as he 
thinks in enticing his daughter". The implications in 
his closing remarks must remain obscure : he could 
well believe though that Elizabeth had been instru-
mental in bringing his daughter to her present 
position.22  

The last testimonial came from Nicholas Shields. He 
declares on oath that "before his marriage with Anne 
Newbie" he asked her whether she was "free from 
all contracts of marriage, yea or nay, who answered 
that she was free from all contracts of marriage with 
any person whosoever". Admittedly he did hear "that 
there was a suit depending in court between Jacob 
Handley and her concerning marriage, which since is 
reported that the said suit was suspended for that it 
had long depended in court and nothing done; others 
said that the same proceeded" .23  

There must remain an element of mystery in the 
case. Evidence which might answer the peculiarities 
of the suit seems to have slipped away quietly in the 
inevitable decay of time. Apart from the missing 
records both in Durham and York, the most unsatis-
factory side to the whole case is that Handley is not 
recorded as deposing, an unfortunate lacuna in view 
of the several complications. And because her deposition 
is so brief, Anne tells us precious little about the secret 
pact or the promises which passed between her and 
Handley from Whitsuntide to October 1605. Much 
would have been clarified had the records survived 

22 Ibid., f. 120. 
23 Ibid. 
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and had both she and Handley spoken distinctly on 
their relationship. Since this is not so, we are left with 
the only solution for the suit which would appear to 
eliminate all contradictions. At the risk of tedious 
recapitulation, we can argue on the evidence deposed 
and on the customary treatment of both clandestine 
marriages and breach of contract suits, that Jacob 
Handley would lose his suit. As indicated from the 
first, even when the evidence proved a relationship 
existed between Anne and Handley, the witnesses ex 
parte Handley could not prove beyond doubt that 
their relationship constituted a binding sponsalia or 
contract per verba de futuro, a necessary proof before 
the judge if Handley was to have the Shields — 
Newbie marriage declared null and void by the court 
on the grounds of breach of contract. Therefore, on 
the evidence which has survived, and in spite of the 
silence of missing records, we can reasonably assert 
that Nicholas Shields and Anne Newbie were married 
per verba de praesenti in Farlam church, that the 
judge would no doubt insist they have the marriage 
re-solemnized in facie ecclesiae, and that Anne Newbie 
and Jacob Handley had never been contracted by a 
sponsalia or consent per verba de futuro which would 
have bound them together indissolubly and which 
would have disallowed another marriage. 

APPENDIX. 
Jacob Handley, Hondley or Honley — for the name is spelt 

in all these ways, was curate of Middleton-in-Teesdale until his 
death in 1636. In his will, proved at Durham in 1637, he asked 
to be buried "in the tomb under the altar where I have often 
celebrated to my great comfort". He left a widow, Mary, but 
apparently was childless. 
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